
IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) NO.1052 OF 2O2L

SUNIL KUIvIAR RAI & ORS Petitioner (s)

vERSUS

THE STATE OF BIHAR & ORS. Respondent ( s )

,JUDGEMENT

1. This is a writ petition maintained under Article 32 of

the Constitution of India. The petitj-oners, four in number,

seek reliefs which read as follows: -

Issue appropri-ate writ, order or
direction in the nature of certiorari
guashing the noti-fication nunber 589 of
2OL5 dated 23.08.2OL6 issued by
Respondent No.1 in Bihar Gazette;
Issue an appropriate writ, order or
direction, directing the Gowernment of
Bihar to pay compensation to the
petitioners due to i1legal.,
unconsti tutional notification of
government of Bihar Bihar on the basis of
FIR registered under wrong provision of
Sc and ST Act.
Or pass any other order or orders as this
Hon'b.Ie court may deem fit and proper in
the facts and circumstances of the abowe
said case. "
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2. The impugned notification is dated 23.OA.2OL6, whi- ch

reads as follows: -
\BIHAR GAZE TTE

Extraordi.nary Marks
Published by Goverrment of Bihar
1 Bhadra 1938 (sh)
No Patna 689, Patna, TuesdaY, 23 August 2016

General Publication Department

From

Rajender Ram,

Chief Secretary of Government,
To al1 Chief Secretary of all departments, a1I

divisional Cornmissioner, all Dj.strict Magistrate, the
Secretary of Bihar Public Service Conrnission,
Patna, Secretary of Bihar Staff Selection
Commission, the Secretary Central Secretary Board
(constable recruitment, Patna, the control-ler of
Examination Bihar Combined Entrance Competitive,
Examination Board, Patna, Registrar, office of
adwocate ceneral Patna High Court, and Secretary of
Bihar State Election Authority, Patna)

Subject: - tn regard
Certificate and other
conmunity.

to issue Scheduled Tribe
facility to Lohara (Lohar)

Sir,

1 As per order in the abowe saj"d subject it is
stated that Lohara, Lohra (Lohar, Lohara) was
mentioned at Item No.22 in the list of the
Constituti.on Scheduled Caste and Scheduled Tribe order
amendmen t Act 1976 which has been listed at item No,21
as Lohara, Lohra by the Constj.tution Schedufed Tribe
order Amendment Act, 2005 (Act No.48 of 2006).

2 In this regard, i-t is worth mentioning that the
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Constitution Schedul,ed Caste Scheduled Tribe orders
amendment Act 2006 No,48 of 2005 has been repealed by
the Repealing and Amendment Act 2016 (Act No.23 of
2016) Parliament. Hence in the abowe stated situation
and in the light of the constitution Scheduled Caste
and Scheduled Tribe Order amendment Act 1975 (Act
No.108,/1976) approwal is given to j.ssue caste of
certificate of Scheduled Tribe Certificate and other
facility to Lohara (Lohar) Cornmunity.

Fai thfully
Rajender Ram

Addi tional Secretary of Government"
(Emphasis supplied)

3. The case of the petitioners, in a nutshell, j-s as

fofLows : -

The Lohar cornmuni ty in Bihar is not entitled to be

treated as members of the Scheduled Tribe. The matter

relating to Scheduled Tribes is governed by Article 342

of the Constitution. Invoking Article 342, it is the

case of the petitioners that the origj.nal Order was

issued by the President in 1950. Thereunder Lohars were

not treated as members of the Schedul-ed Tribe. In fact,

they were contemplated as members of Other Backward

Class (for short ''OBC') . This position continued from

the year 1970 tilt 1975 when an amendment took place at

the hands of Parliament. The position, however, as to

Lohars not being entitled to be treated as Scheduled

Tribe did not undergo any transformation. Thereafter,
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Act further to amend the constitution
(Scheduled Tribes) Order, 1950 to modi fy the list
of Scheduled tribes in the State of Bihar.

BE it enacted by Parliament in the Fifty-sewenth
Year of the Republic of India as follows: -

1. This Act may be called the Constitution
(Scheduled Tribe) Short Title Order Amendment Act,
2006.

2 The
Part

Gazette of India Extraordi-nary
II-Sec 1l

Amendment of the Constitution (Scheduled Tribes)
Order, 1950, as amended by the Scheduled Castes
and Scheduled Tribes Order (Amendment) Act, 1976.

2. In the Constitution (Scheduled Tribes) O.der,
1950, as amended by the Scheduled Castes and
ScheduLed Tribes Order (Amendment) Act, 1975, in
the Schedule, in Part III relating to Bi-har, for
iLen 22 (Since renudbered as item 2Lt , as appearing
in the Hindi wersion of the said Act, the following
sha11 be substituted, namely: -

"21 , Lohara, Lohra".

4. Sti1l, thereafter, Parliament came to repeal the just

aforementj.oned enactment by Act 23 of 2OL6. Purporting to

draw inspiration from the said enactment, the respondent-

State has issued the impugned Notifi.cation. The result of

the Notification is not far to seek as the last sentenee of

the said Notification lays bare the intent, purport and

object of the Respondent-State. In other words, seeking

shelter under the amending Act of 2016, approwal was given

to issue Scheduled Tribe Certifi-cate and other facilities to
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Lohar conununity.

5. It is the case of the peti.tioners that this is per se

unconsti tutional and iIIegal . It occasions breach of

Articles 14 and 21 of the constitution. What is more, reLying

upon the same, proceedings hawe been initiated against the

petitioners under the prowisions of the Scheduled Castes and

Scheduled Tribes (Preventions of Atrocities act), 1989

(hereinafter referred to as \the 1989 Act') . Petitioners

were constrained to seek anticipatory bail. Petitioner Nos.2

and 4 were unsuccessful . In fact, they had to undergo

custody and all this is so1e1y on account of the fact that

the respondent-State has proceeded to pass the impugned

Notification which has come as a handle in the hands of

persons who are not entitled to the protection under the

1989 Act, to use the enactment against the petitioners. This,

in turn, as already noti-ced has occasioned grawe injustice

to the petitioners, including incarceration in jai.ls. In

fact, learned counsel for the petitioners Mr. S. K. Rai would

point out that there are thousands of FIRS filed in the State

of Bihar inwoking the impugned Notification resulting in

depriwation of the liberty of several persons. The case of

the petitioners further is that the respondent-State had the

audacity to disregard the decLaration of 1aw made by this

Court, not once, but on three occasions. We shall refer to

those decisions and it would suffice for our purposes to
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reiterate that the petitioners, in these circumstances, have

approached this Court pointing out that the clrcumstances

are such that it waranted the petitioners to directly

approach this Court under Article 32 instead of approaching

the High Court.

6. Pez-contra, Mr. Ranleet Kumar, learned senior counsel

assisted by Mr. Azmat Hayat Amanullah, learned counsel

appeanng for the State of Bihar, would point out that the

petitioners should hawe approached the High Court. What is

at stake, according to the learned senior counsel , as some

'personal enmi.ty'. It is also pointed out that there is a

delay of about five years in seeking protectsion of this Court

under Article 32 of the Constitution. The petitioners have

challenged the i-mpugned Notification of the year 2015 after

fiwe years. He would submit that the petitioners were

refused protection under Section 438 of the Code of Criminal

Procedure (for short \Cr.P.C.'). Petitioners ought to have

worked out the.ir remedies as against those orders and it

does not lie in their mouth to seek protection afforded under

Article 32 of the Constitution in the facts of this case.

FIND INGS

7. Article 32 of the Constitution prowides for a

Fundamental Right to approach the Suprerne Court for
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contemplated that the very right to approach this Court when

there is a wiolation of Fundamental nights, should be

declared as beyond the reach of Parliament and, therefore,

it is as a part of judicial review that the right under

Article 32 has been put in place and invoked from time to

time, That in a given case, the Court may refuse to entertain

a petition under Article 32 of the Constitution is soLely a

part of self-restraint which is exercised by the Court having

regard to various considerations whj.ch are gelmane to the

interest of justice as also the appropriateness of the Court

to interfere in a particular case. The right under Arti.cle

32 of the Constitution remains a Fundamental Right and it

is always open to a person complaining of wiolation of

Fundamental Rights to approach this Court. This is, no doubt,

subject to the power of the Court to relegate the party to

other proceedings .

8. At the heart of the constitution lres certain

principles which have, an fact, been recognised as part of

the basic structure. Article L4 of the Constitut.ron

proclaims right to eguality. The right agaj.nst unfair State

action is part of ArticLe 14. Unequals being treated equally

is tabooed under Article 14 of the Constitution. A person

entitled to be treated as a mernber of Scheduled Tribe under

Article 342, cannot be treated on par with a person r"rho is

brought 1n by an incompetent Body, viz., the State in the
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trEnner done. Article 21 of the Constitution again is the

fountain head of many rights which are part of the grand

mandate which has been from time to time unravelled by this

Court giving rise to the theory of unenumerated rights under

the Constitution. Ilhile liberty i-s a dynami c concept capable

of encompassing within it a variety of Rights, the

irreducible minimun and at the very core of liberty, is

freedom from unjustifiable custody.

Ilith these prefatory remarks, vre may pass on to consider

the eomplaint of the petitioners and the response of the

respondent-State on the same.

9. we may take up the first preliminary objection by the

State, namely, that the petitioners hawe approached this

Court wj. th considerable delay. The impugned Notification Ls

issued in August, 2OL6. A person cannot be said to be

aggrieved merely upon the issuance of an i-nstrument or of a

1aw by itself. In fact, the Court may refuse to examine the

legality or the ualj.dj-ty of a law or order on the basis that

he may have no Tocus standl or that he is not an agrgriewed

person. No doubt, the Courts hawe recognized challenge to

even a legislation at the hands of a public intserest

litigant. However, we rrEy only indicate, ordinarily, the

Court may j-nsj-st on a cause of action and therefore, a person

must be an aggriewed party to maintain a challenge. We must

not be obliwious to the fact that based on the Notification,
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it appears that FIRS came to be lodged by persons clai.ming

to be members of the Scheduled Tribe comnuni ty and seeking

to invoke the 1989 Act. The FIRs lodged in the year 2O2O

occasioned the petitioners to approach Courts seeking

protection under Section 438 of the Cr.P.C. Two of the

petitioners have not secured such protection. Petitioner

No.l, it appears was not arrested. But even assuming for a

moment, that the petitioners hawe come with some deIay, we

find reassurance from the opinion of this Court in the

ludgment reported in Assam SanmiTita Mahasanqha & Ors. v

Union of IndLa & Ors. (2015) 3 SCC 1, wherein thj.s Court has

inter alia held as follows:-

32 . \... . . Further, in OTga !e77is v. Bonbay
MunicipaT Corpn., it has now been conclusiwely
held that all fundamental rights cannot be waived
(at para 29). Gj-ven these important developments
in the law, the time has come for this Court to
say that at least when it comes to violations of
the fundamental right to life and personal
liberty, delay or laches by itself without more
would not be sufficient to shut the doors of the
court on any petitioner. "

Therefore, we do not think we should be detained by the

objection. we would think that delay by itself cannot be

used as a weapon to veto an actj-on under Article 32 when

wiolation of Fundamental Rights l-s clearly at stake.

lO. EguaIIy unj.mpressiwe is the further argument of the

learned senior counsel for the respondent-State that what is

at stake is the case of personal feud or personal enmi ty.
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Thr.s Court is not concerned with the merits of the case as

such. What this Court is concerned is wi-th the 1egaI and

constitutional aspects arising from the challenge to the

impugned Notification in question. Once this Court is

convinced that the Notification has no legs to stand on and

must co11apse, it becomes the Court's duty to grant relief.

11. Another objection which is raised by the Learned senior

counsel for the State j-s that this is a case aqain which

should engage the attention of the High Court and this Court

should not interfere under Article 32. We have already dealt

with the true purport of Article 32. We do not think we

should elaborate more on this aspect. We take the wiew that

this is clearly an appropri-ate case for reasons to follow

where this Court should consider the challenge to the

impugned Notification.

12. Undoubtedly, the Constitution of India in Article 342

provides for the manner in which the members of the Scheduled

Tribe are to be recognised. Article 342 prowides for the

power with the President after consultation with the State

to specify the Tribes which are to be treated as Scheduled

Trj,bes in that State or the Union Temitory as the case may

be. Parliament is empowered in sub-Article (2) to include

or exclude from the 1ist. This is the scheme.

13. The first decision of this Court which chronicles the

annals of the dispute is the last of the three Judgments,
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i,e. , Prabhat Ktl,Ear Shat7ma ys. Union Public seryice

Cow.ission end Others (2006) 10 SCC 587 . Therei.n, it was,

inter alia, held as follows:

'\8. Under the constitution (Scheduled Tribes)
Order, 1950 issued in exercise of powers conferred
under Article 342 (a) of the Constitution of India,
at SI . No. 20 the tribe '\Lohara" was mentioned as
a ScheduLed Tribe for the State of Bihar. The
first Backward Classes Commission was set up in
the year 1953 known as the Kaka Kalelkar
Conrnission. According to the report of the Kaka
Kalelkar Commission, amongst the list of Back'rard
Classes, \\Lohar" was shown at SI . No. 50. However,
the Conunission report also dealt with the
Scheduled Tribes Order and the Conunission
reconrnended that !'Lohra" be added wi-th \\Lohara"
in the Scheduled Tribes Order, 1950.

9. After the Kaka KaleLkar Conrrnission Report. the
Scheduled Castes and Scheduled Tribes Order
(Amendment) Act, 1955 was enacted which was
brought into force with effect from 25-9-1955 and
for Bihar, Entry 20 was substituted to read as
'\Lohara" or "Lohra". Thus, right up to 1976 there
rrras no arnbiguity in the Scheduled Trj-bes Order
as only \\Lohara" was initiaLl-y considered as a
Scheduled Tribe and with effect from 1956
"Lohara" as well as \\Lohra" were mentioned as
Scheduled Tribes .

10. In the year 1976 the Scheduled Castes and
Scheduled Tribes Order (Amendment) Act, 1976 was
passed and in the English wersion of the same
viz. Entry 22 the position as existing from 1956
was maintained. "Lohara" and r\Lohra/' were stated
to be Scheduled Tribes. However / in the Hj-ndi
translation of the said entry \lLohara" was
translated as \rlohar". Thus, the Hindi
translation had \\Lohar" and \rl.ohra" as tvro
Scheduled Tribes. After the 1976 amendment,
members of the \rl,ohar" comnuni ty started claiming
themselves to be members of a Scheduled Tribe
even though they had been identified as a
Backward Class as early as in the year 1955 by
the Kaka Ka1elkar Cornrnission.
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11. Because of the ambiguity in the Hindi
translation of the 1976 Scheduled Tribes Order,
members of r\Lohar" comnuni ty claimed themselves
to be members of a Scheduled Tribe. The first
liti.gation which came to the Supreme Court on
this subject was in Sharibhoo Nath w. Union of
India I CA No. 4531 of 1990 dated of on 12-9-1990
(Ed.: Coram: Ranganath Mj.sra, M.M. Punchhi and K.
Ramaswany / ,f,1. ) I This came up for hearing
before three rludges of this Court. This Court
disposed of the appeal on 12-9-1990 [ CA No. 4631
of 199O dated of on 12-9-1990 (Ed.: Corarn:
Ranganath Misra, M.M. Punchhi and K. Ramaswamy,
J,l.) I by passing the following order:
'\1. Special leawe granted.
2, The short poj-nt raised in this appeal is as
to whether the Central Administratiwe Tribunal
was right in holding that the appellant did not
belong to the Lohar conununi ty which has now been
declared as a Scheduled Tribe in Chapra District
of Bihar. It is not in dispute that from 1976
onwards the communi. ty has been so included but
according to the Postal Department of the Union
of India/ at. the time when the appellant entered
i-nto serwice, the comnuni ty had not been so
i.ncluded and, therefore. the recruitment on the
footing that he was a member of a Scheduled Tribe
entitled to reservation was bad.
3, We have looked into the record and have heard
counsel for the parties. In view of the accepted
position that Lohar communi ty is included in the
Scheduled Tribe from the date of amendment of
the list in 1976 and the dispute as to whether
the conrnuni ty was known as 'Lohar' or \Lohra/
and if it was the latter, it has been so included
from before, we do not think the Tri-bunal was
lustified in holding the wiew j.t has taken.
4. The appeal is allowed and the order of the
Tribunal is vacated. The appellant sha11 now
return to duty. The period between 16-12-1986
lrhen the order removing him was made and the date
when he would joi-n in terms of our decision now
he shall be entitled to 508 of his sa1ary. In
regard to all other service benefits/ his service
sha11 be treated to be continuous. This decision
rnay not be taken as a precedent. No
costs . " (enphasis supplied)
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It may be noted that at that point this Court
did not notice the discrepancy between the
English and the Hindi translation of the
Scheduled Tribes Order and proceeded on the
premi-se that i\Lohar" being mentioned in the
Hindi wersi.on of the Order, the appellant was
entitled to get the benefit of being a Scheduled
Tribe. Ewen the counsel appearinq on behalf of
the Union of India did not point out to the Court
the discrepanqy and the order was passed
treating the "Lohars" as meribers of the
Scheduled Tribe. Rather the Union of India
accepted the position that \Lohar" conununi ty is
included in the Scheduled ?ribe. This order was
passed by the court without any contest."

14. Next, we must notice the .Iudgment rendered by a Bench

of three learned Judges of this Court in Nityanand Slzarma

and A::other vs. State of Bihar and Ors. (1996) 3 SCC 575.

Therein, the appellants who hailed from the State of Bihar

and belonged to the Lohar Caste claimed the status as

Scheduled Tribes under the Scheduled Tribes Order of 1950 as

amended by the Scheduled castes and Scheduled Tribes orders

(Amendment) Act, 1975, We need only notice the followi.ng

paragraph Nos. 11, 13, 15:

*11. \Lohra' or \Loharas' are thus different
from 'Lohar' in Bihar as 'Lohars' , as noticed
hereinbefore are ranked with 'Koiris' and

'Kurmis' whereas 'Lohra' or 'Loharas' are merely
sub-castes, a sept of Mundas in chotanagpur or
sub-tribes of Asurs who are Scheduled Tri.bes.

xxx xxx xxx
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13. The question then is: Whether Lohars
could be considered by the Court as synonl'ms of
Loharas or Lohras? This question is no longer
res integra. ln BhaiyaTal w. Harikishan
singh [ (1965) 2 ScR 877 : AIR 1965 Sc 1557] , a

Constitution Bench of this Court had considered
in an election petition whether Dadar caste was

a Scheduled Caste. It held that the President
in specifying a caste, race or tribe has
expressly been authorised to limit the
notification to parts of or groups within the
caste, race or tribes. It must mean that after
examining the social and educational
backwardness of a caste, race or a tribe, the
President rnay come to the conclusion that not
the whole caste, race or tribe, but parts of or
groups within them should be specified as
Scheduled Caste or Scheduled Tribe. The result
of the specification is conclusiwe. Notification
issued under Alticle 341(1), after an elaborate
enquiry in consultation with the Governor and
reachi-ng the conclusion specifying particular
caste, race or tribe with reference to different
areas in the State, is conclusive. The same wiew
was reiterated in B. Basavalingappa v. D.

M'tnichinnappa [ (1965) 1 SCR 315 : AIR 1955 SC

1269) ."
(Emphasis supplied)

{5. Dealing with Shambhu Nath case, this Court he}d as

fol lows :

"15. ... In Shaadrhu ?Ia th case I CA No. 4631 of
1990, decided on Sept. 15, 19901 this Court,
therefore, did not intend to 1ay down any Iaw
that Lohars are Scheduled Tribes. Unfortunately
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due to concession by the counsel for the Uni-on,
without due werification from English wersion,
this Court accepted Hindi version placed before
the Bench and held that they were included as

Scheduled Tribes. There was an obvious mistake
in accepting a mistaken fact. Therefore, thi.s
court proceeded on that rnistaken assumption
without verification from the Act that Lohars
are included in Part III of Second Schedule
relating to the State of Bihar. Therein this
Court stated thus :

'\In view of the accepted position that Lohar
cornrnuni ty is included in the Scheduled Tribe
from the date of the amendment of the list in
1976 we do not think that the Tribunal was
justj-fied in holdi-ng the wiew it has taken."

17. This Court, therefore, proceeded on the
premise as admitted by the counsel that Lohar
was included i.n the Act as Lohars in the Second
Schedule as Scheduled Tribe. The counsel wants
us to read the earlier sentence. viz., "We have
looked into the record". In view of the factual
quotation from the Act and the Second Schedule,
as extracted in the earlier part of the
j udgment, the effect of the abowe sentence
speaks for itself and seems to be otherwise. As

a fact the Bench proceeded on the basis of the
concession of the Union counsel . It proved to
be an obwious mistake and as a fact the
translated Hindi copy was placed before the
Court and the Court proceeded on that premise.

16. We may finally notice paragraph-2 O of Nityanand gharfra

(supra):
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"20. Accordingly, we hold that Lohars are an
Other Backward CLass. They are not Scheduled
Tribes and the Court cannot give any
declaration that Lohars are equiwalent to
Loharas or Lohras or that they are entitled
to the same status. Any contrary view taken
by any Bench/Benches of Bihar High Court, is
erroneous. It would appear that except some
stray cases, there is a consistent view of
that Court that Lohars are not Scheduled
Tribes. They are blacksmiths. We approve the
sai-d wiew laying down the correct 1aw."

17. A perusal of paragraph No,20 would reveal unambign:ousIy

that this Court declared that Lohar is an Other Backward

Class and what is more, they are not Scheduled Tribes and

the Court cannot giwe any declaration that Lohars are

equiwalent to Loharas or Lohras or that they are entitled

to the same status.

18. In the next j udgment, which is reported ia 7997 (3) SCC

406, Yrnay Prakash and OXbers vs. .State of Bihar and Others,

in the wery first sentence of the .Iudgiment, this Court

notices that it was the fourth attempt made by the Lohar

conununi ty to get the status of Lohara. Thereafter, the Court

proceeds to hold that Lohars are/ admi ttedly, blacksmiths,

a backward communi ty in the State of Bihar, whereas Loharas

are Scheduled Tribes in the State of Bihar. The Court

further notices that an attempt was made to re-open the

declaration contained in Nityanand Sbaraa (Supra) also. The

Court hel-d, inter alia, as follows: -

.\5.

a
The question is whether a 1>erson, who is not
Scheduled Tribe under the Presidential
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notification, is entitled to get the status of
a Scheduled Tribe. It is already held that
though the English wersion of the Presidential
notification clearly mentions r\Lohara", there
was no mention of Lohar. But while translating
it, Lohars were also wrongly included as was
pointed out by this Court in lri tyanaD d Shal:laa
case [ (1995) 3 SCC 575] It wou1d, thus, be
seen that the Presi.dential notificati.on was
unequivocal and, therefore, Lohars were not
Scheduled Tribes within the meaning of the
definition of "Scheduled Tribes" under Article
355(25) read with the notification issued by the
President of India under Article 342 (1) of the
Constitution and, therefore, this Court had
pointed out that they are not entitled to the
status of Scheduled Tribes. It is clear that if
a Presidential notification does contain any
specific class o1 lrfbe ole pef! lheIe !!e!.
as held by this Court, it would be for
Parliament to make necessary amendments in
Article 342 of the Constitution and it is not2

for the executive Government but for the Court
to interpret the rules and construe as to
whether a rticular caste or a tribe or a rt
or section thereof i.s entitled to claim the
status of Scheduled Tribes. Under these
circumstances, we thj-nk that the decision in
Nityanand Shama case[ (1995) 3 SCC 576] does not
require any reconsideration; so aLso other
decisions referred to therein except the Palgrhat
case t (1994) 1 SCC 3591 , which was later
considered in another judqment. Under these
ci-rcumstances, we do not think that there is any
illegality in the decision rendered by the
Diwision Bench of the High court warranting
interference .

7. It is then contended that the doctri.ne of
prospectiwe application of the judgment rn
Nityanand Sharma case [ (1996) 3 SCC 575] may be
applied. In support thereof, the learned counsel
relied upon two judgments of this Coult in State
of Karnataka v. Kumari Gowri NaraYana Ambiga
[199s Supp (2) Scc 560 : 1995 Scc (L&S) 887 :
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(1995) 30 ATc 371 and Govt. of A.P. v. BaIa
Musalaiah t (1995) 1 SCC 184 : 1995 SCC (L&S)
275) We are afraid, we cannot accede to the
contention of the learned counsel . This is a
case where the respondents were not entitled,
from the inception, to the social status of
Scheduled Trj.bes. Since the entry gained by them
was based on wrong translation made by the
Department in the notification and the order was
obtained on that basis, the same cannot be made
the basis of grant of the status of Scheduled
Tribes. We cannot allow perpetration of the
j.1Iega1ity si.nce under the Constitution they are
not at all entitled to the status of Scheduled
Tri.bes. Under these circumstances / the above two
judgments hawe no application to the facts in
this case . "

(Emphasis supplied)

19. It was nearly after a decade, again that this Court

had occasion to consider this questi.on and the same is

reported j.n Prabha t Kumar Shazfra (supra). The Court, 1n

fact, notices the fact that it was the second attempt to

revj-sit the exposition of law in Nityanand Sharrr'a

(supra).

An attempt was made before this Court in Prabha t

Kumar Shazma (supra) to contend that after the comingr

into force of the Official Lang"uages Act, 1953, the Hindi

version was the authoritative text and should there be a

conflict between the Hindi and English wersion, the Hindi

wersion shouLd prevail. These

specifically dealt with and rejected.

arguments were

l8
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of the official Languages Act, 1953 the Hindi
wersion was the authoritative text and in the case
of ambignri ty between Hindi and English wersions, the
Hindi wersion would prevail. Article 348 of the
Constj-tution clearly provides English to be the
authoritative text in respect of Acts of Parliament,
anendments to Acts subject to any law made by
Parliament. The Official Languages Act, 1963 vj.de
Section 3 thereof provides for continuance of
English languagre for official purposes of the Union
and for use in Parliament. Section 5 prowides for a
Hindi trans.Iation of all Central Acts and Ordinances
promulgated by the President or if any order or rule
or regulation or bye-laws issued under the
Constitution or under any Central Act. Section 5
deals with the State Act with which we are not
concerned in the instant case. From a conjoint
reading of Article 348 of the Constitution and
Sections 3 and 5 of the Official Languages Act,
1953, English continues to remain the authoritative
text in respect of the Acts of Parliament. "
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20. Thereafter, we tnay only notice to do justice to the

petitioners, the j udgrment of this Court reported in (2020) 74

SCAW 456, The state of l4aharashtra & AJ:E. vs. Keshao vishxadath

Sonone & Anr. and we do not think r.re should burden our judgment

further with reference to case law, Suffice it to say that this

Court has categorically ruled that Lohars were not members of the

Scheduled Tribe and they were menibers of the OBC in the State of

Bihar .

21. In this background, we nust consider the chaflenge to the

impugned Notificati.on. The stand of State is that in the year

1976, in the Hindi wersion of the Act, at serial No.22 of the

List of Scheduled Tribes for Bihar, the social group 'Lohar,

Lohra' (in Hindi) was specified. It is their further case that



later by another amendment in the year 2006 (Act 48/2006) ,

amendment was made to the Act of 1975, whereby the schedule in

part III relating to the State of Bihar, for item No. 22 (si.nce

renumbered as item 2Ll , as appearing in the Hindi wersion of the

Act/ the words rlohara, Lohra' were substituted for the words

\Lohar, Lohra' . Reference is made to the fact that during this

time various associations of Lohar caste were repeatedly making

representation and emphasizing that the word 'Lohara' was the

English translati.on of the word \Lohar,. It is further contended

that in Act No.48 of 20O6, persons belonging to the Lohar social

group in the State of Bihar were not bej.ng recogtnized as ScheduLed

Tribe at the time. However, keeping in wiew the backwardness of

the said caste, an ethnographic report was cormnissioned to be

prepared to ewaluate the social and educational status of the

Lohar social group. This group , inter a1ia, concluded on the

basis of survey of 38 districts of Bihar that Lohara/Lohra were

both mere slmonlms of the Lohar social group and were one and the

same. On the basis of the ethnographic report, the State

reconunended to the Central Government to include the Lohar social

group in the list of Scheduled Tribes. During the p€ndensy of the

recolunendation with the Central Government, it came to the notice

of the State covernrnent that Parliament had enacted Act 23 of

2015 which had repealed the earlier amending Act of 2005 which

had substituted the words \Lohar, Lohra, with the words \Lohara/

Lohra' . Various associations of the Lohar caste started claiming,

owing to the repeal of the 2005 Act, that the status of the 1975
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Act stood restored. In the light of the aforesaid and owing to

the ethnographic report, the State decided to facilitate the

Lohar caste in the State of Bihar as a Scheduled Tribe on the

basis of the impugned Notification. The State Government has

also requested the central Government to delete the entry of

\Lohar' caste from the central coverrunent's list of oBCs and the

response of the central Government in this regard is awaited, is

the further case of the State. fn the meantime, Entry No.115 of

the EBC List pertaining to caste ll,ohar' was deleted. Further

additionally, and very recently, the State Government has also

made a request to the Central Government dated 2A.LO.2O2L

requestingr it to delete 'Lohar' caste from entry No.18 of the

Central OBC list for Bihar by letter dated 08.08.2015 wh j. ch was

published as Gazette No.689 dated 23.O4.2016 which is the

impugned Notification.

22. we are deeply anguished by the state of affairs which has

been brought to our notice through the contents of the petition

under Article 32. This is not a matter which has not engaged the

attention of this court, which as we hawe noticed has dealt with

the issue on as many as three occasions, It has been clearly and

unequivocally declared that Lohars are not mernbers of the

Scheduled Tribe and they are mernbers of the oBcs. Under the

principle of separation of powers, in the tnanner we have it under

the Constitution, it becomes the duty and the right of the Courts

to settle disputes. The Constitution, no doubt, has giwen powers
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to the other organs of the State. When it comes to taking

decisions which affect the rights of the cj.tizens, it i.s the

paramount duty of the Executive to enquire carefully about the

implications of its decisions. At the wery minimum, it must

eguip itself with the 1aw which is laid down by the Courts and

find out whether the decision will occasion a breach of 1aw

declared by the highest Court of the land. This is a case where

we hawe noticed an unbroken line of reasoning and decisions as

noticed in the three j udgments which we hawe referred to. This

Court has also pronounced on the aspect of the English langir:age

prewailing ower the Hindi wersion, if there is a conflict.

23. We should further realize the impact of a decision on the

Rights and what is more, Fundamental Rights of the citizens

flowing from of Government's action: and the need to increasingly

evolve a system, whereby decision making promotes and strengthens

the rule of law. Respect for the decisions of the Courts holding

the field are the very core of Rule of Law. Di.sregard or

neglecting the position at 1aw expounded by the Courts would

spell doom for a country which r-s governed by the RuLe of Law.

24. In this case, it is clear as daylight that the Lohars were

not included as members of the Scheduled Tribe right from the

beginning and they were, in fact, included as members of the OBCs

in the State of Bi.har. This posi-tion has attained articulation

at the hands of this Court and this Court has traced the history

of the matter in the decision in Pra-bha t Kumar Sharma (supra) .
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25. What has apparently happened is that j-n the year 2005,

initially, by the Act 48 of 2006, in the Hindi wersion of the

1976 amendment, the words 'Lohara, Lohra' were added as serial

No.21 in place of the earlier serial No.22 which was subsequently

renumbered as serial No,21. Apparently, this amendment did not

and would not advance the case for the Lohars being Scheduled

Tribes. On the other hand, it was in conformi ty with the English

wersion which is the authoritatiwe version. Subsequently, l-n

2016, LL is true that Act 48 of 2005 came to be repealed. Even

taking the effect of the repeal to be that Act 48 of 2OO5 which

was repealed was never in the statute book, it cannot possibly

lead to the position that Lohars can make their way into the li.st

of Scheduled Tribes. What is the basis for the respondent-State

to take it upon itself to issue the impugned Notifieation by

which refening to the 2016 amendmen t repealing the 2006 Act, it

proceeded to giwe approv-a1 to caste certificate of Scheduled

Tribe to Lohara, Lohar cormnuni ty? Lohar is not same as Lohara.

Including Lohars alongside 'Lohara' is clearly illega1 and

arbitrary. The English text which has been held to be the

authoritative text and the decisions of this Court hawe been

ignored. lle cannot at all, approve this approach which at the

wery mi nimum betrays total non-application of mind which, in

turn, leads to an inference that it has been arriwed in an

arbitrary manner. Thus, it attracts the wrath of Article 14 of

the Constitution. Thi-s, in turn, justifies the approach of the
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petitioners under Article 32 of the Constitution.

26. The i-mplications of this Notification are deep and it

affects the rights of the citizens in the most adverse rnanner.

The impact of the Notification is also to be gauged in the context

of the 1989 Act as it is with reference to the Presi-dential

Notification under Article 342 that prosecution under the 1989

Act is afso to be judged. In the other words, a person who is

Lohar on being treated as Scheduled Tribe would be entitLed to

inwoke the protection of 1989 Act. That apart, it directly

impinges upon the rights of the persons who stand in the shoes

of the accused. The prowisions of the 1989 Act hawe put stri.ngent

condi tions in the matter of grant of bail . Anticipatory bail l-s

not even permitted under Secti.on 438 of the Code of Criminal

Procedure, 1973 vide Sections 18 and 18A of the 1989 Act. No

doubt, the effect of these prowj.sions has been clarified by the

Court [See (Prathvi Raj Chauhan vs. UDion of I,ndia and others

(2O2Ol 4 SCc 727t1.

27. These are aspects which should hawe been borne in mind. This

l-s apart from the fact that inclusion of persons otherwise

disentitled in the category of ScheduLed Tribes would directly

constitute an unjustifiable inroad into the rights of those

members of the Scheduled Tri.be in the matter of public empl oyment

and in other restr)ects .

2E. We are, therefore, of the wiew that there is absolutely

no basis for respondent-State to have issued the impugned
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Notification. The limitation on the power of the Executive in

this regard has been declared in Vinay Praka.sh (supra). We would

think that the approach has been wery casual and it has created

a situation for which the State is solely responsible, ewen when

it was entireLy avoidable if only the respondent had taken proper

care and applied its mind as we have already noticed.

29. In wiew of the aforesaid discussion, the writ petition must

be allowed and the impugned Notification must perish.

The further, relief which is sought by the petitj,oners is

that they must be given compensation. Undoubtedly, this Court

has power of grant of compensation in the case of violation of

FundamenLal Rights. If any authority is reguired for the same,

we may only refer to the j udgment of this Court in t'Iilaba ti Behera

A LaTita Behera w. State of Orissa (1993) 2 SCC 745. We do not

think that we should refer to any further judgments.

30. We have noticed that there j.s a case for the petitioners

that petitioner Nos. 2 and A did undergo imprisonment for some

time. No doubt, there j.s a case for the State that the

prosecution in regard to the two petitioners was not solely

prernised on the complainants therein belonging to the Lohar caste

setting up a case under the 1989 Act. There i-s no relief sought

in regard to quashing of the proceedings. However, we do think

that the petitioners must be adequately prowided for in monetary

terms which we would describe as costs. In the facts and

circumstances of this case, we would think that an amount of
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Rs.S,0O,0OO,/- (Rupees Fiwe Lakhs) must be imposed as costs.

31. Resultant1y, we al1ow the writ petition. we guash the

impugned Notification. we may notice that in the impugned

Notification, the directi.on is to give certificate to 'Lohara',

( llohar') conrnunity. While 'Lohara' is a mernber of the Scheduled

Tribe, 'Lohar' is not. Therefore, while we hawe quashed the

notifi.cation, it must not be understood as meaning that 'Lohara'

which is already included in the category of Scheduled Tri.be is

to be affected by this ,Judgment. We clarify that the guashing

of the impugned Notification will be gua 'Lohar' comtnuni ty and

the Lohara will continue to get the benefit wouchsafed for them

under the Presidential Order as amended by the Acts. lle direct

that the respondent No. 1 shall pay costs in the sum of

Rs.5,OO,OO0/- (Rupees Fiwe Lakhs) which shaI1 be done within a

period of one month from today and the respondent shal1 produce

proof of the pa!'ment of the costs by production of the receipt

of the same within a period of six weeks from today. As regards

the cases against the petitioners, it is for the petitioners to

lrork out the rernedj.es in the appropriate Forum and necessarily.

the Courts wiII take note of the pronouncement which lre have ma.de

today.

We would expect that the first and the second respondents

will issue appropriate direction (s) to the authorities in the

light of today, s pronouncement.
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Pending application(s), if any stand disposed of.

J
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